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CONFIDENTIAL

ATTORNEY-CLIENT PRIVILEGED/WORK-PRODUCT 

MEMORANDUM

TO:

Commissioner Teresa James, DCBS

CC:  

Elizabeth Caywood, Will Robinson, Stephen Gearheart, Mark Cornett

FROM:
Dondra Meredith, Assistant Counsel, Office of Legal Services 

Through Christina Heavrin, General Counsel

DATE:

October 26, 2012

RE:
How long should DCBS retain individual Title IV-E payment records
?
CONCLUSION:

Individual Title IV-E payment records should only be maintained for three (3) years starting from the submission date of the final expenditure report, or applicable quarterly/annual report.  However, if an audit, review, or legal action is started before the three (3) year period ends, then records pertaining to that action must be retained until the resolution of that matter.  Electronic storage of the payment records is sufficient to meet federal retention requirements.  
FACTS:


There are federal and state guidelines that must be considered when setting a retention policy for Individual Title IV-E payment records.  The federal regulations that pertain to the retention of Title IV-E payment records are 45 C.F. R. §74.53, 45 CFR §92.42, and 45 C.F.R. §1356.71.  The state guidelines for record retention are found in the General Schedule for State Agencies, Records Retention Schedule.  Ky. Dept. Lib. & Arch., 3-4 (Sept. 17, 2012).  

The first applicable federal regulation to consider is 45 C.F.R. §74.53.  This section applies to Title IV-E payments made to institutions of higher education, hospitals, non-profit organizations, and other organizations.  The second federal regulation to consider is Section 92.42, which applies to Title IV-E payments made to all other entities.  The third federal regulation to consider is Section 1356.71, which applies to all records (including payment records) related to foster care providers.  All three federal regulations set a required three (3) year retention period for payment records.  The starting date of the retention period depends on when the required expenditure reports are filed.            

The retention period under 45 C.F. R. §74.53(b) begins “…the date of submission of the final expenditure report or, for awards that are renewed quarterly or annually, from the date of the submission of the quarterly or annual financial report.”  The only time records must be retained longer than three (3) years is “If any litigation, claim, financial management review, or audit is started before the expiration of the 3-year period, the records shall be retained until all litigation, claims, or audit findings involving the records have been resolved and final action taken.”  45 C.F. R. §74.53(b)(1).     
The retention requirements of 45 CFR §92.42 are very similar:  

When grant support is continued or renewed at annual or other intervals, the retention period for the records of each funding period starts on the day the grantee or subgrantee submits to the awarding agency its single or last expenditure report for that period.  However, if grant support is continued or renewed quarterly, the retention period for each year’s records starts on the day the grantee submits its expenditure report of the last quarter of the Federal fiscal year.  In all other cases, the retention period starts on the day the grantee submits its final expenditure report.  If an expenditure report has been waived, the retention period starts on the day the report would have been due.  45 CFR §92.42(c)(1).     
Finally, 45 C.F.R. §1356.71 sets forth the retention policies for all records (including payment records) pertaining to Title IV-E foster care providers.  Subsection (a)(3)(i) specifically states that agencies in substantial compliance will be reviewed every three years.  Therefore, the record retention requirements set forth in all three regulations are compatible at three (3) years.  
It is significant to note that there is no legal reason under the federal regulations to retain unchallenged individual payment records beyond the required three (3) years after a child leaves a foster care placement.  Any review of financial records pertaining to a child’s placement would be limited to a single placement period.  65 Fed. Reg. 4020, 4070-71 (Jan. 25, 2000).  A placement period is considered to begin on the date of placement and end on the date a child leaves the foster care system.  Id.  If a child re-enters a foster care placement at a later date, a new placement period would begin.  There is no conflict with a three (3) year retention policy and a child who re-enters foster care because the payment records pertaining to each individual placement period would be retained for three (3) years from the date the final expenditure report for that placement period is submitted.  

Turning to the state guidelines for records retention, a three (3) year retention requirement is also found for records related to individual Title IV-E payments. 
  General Schedule for State Agencies, Records Retention Schedule.  Ky. Dept. Lib. & Arch., p. 3-4 (Sept. 17, 2012).  There are three relevant sections that relate to individual Title IV-E payments:  Series F0060, F0072, and F0085.  Id. at 3-4.  The first, Series F0060, sets out a three (3) year retention policy for Expenditure Detail Reports.  Then Series F0072 sets out a three (3) year retention policy for Banking Records.  Finally, Series F0085 sets out a three (3) year retention policy for eMARS records.  Therefore, the federal and state three (3) year retention requirements are compatible.      
DCBS should consider setting a three (3) year retention policy with a definite time for destruction in order to avoid unnecessary risks.  It is clear from the federal regulations that negative consequences can occur if records are retained past the requisite time period.  45 C.F.R. §74.53(e) and 45 CFR §92.42(e)(2) both state that any records retained past the three (3) year requirement remain subject to access for audits and examinations for as long as they are retained.  Therefore, DCBS should consider setting a three (3) year maximum limit on retention of individual Title IV-E payment records in order to minimize the potential risk of unnecessary investigations and penalties.
Fortunately for DCBS, the federal regulations allow the payment records to be stored electronically rather than storing the original paper documents.  45 CFR §92.42(d) states that, “Copies made by microfilming, photocopying, or similar methods may be substituted for the original records.”  Similarly, 45 CFR §74.53(c) states that “Copies of original records may be substituted for the original records if authorized by the HHS awarding agency.”  Therefore, the electronic storage of the payment records in TWIST is sufficient to meet federal record retention requirements, and DCBS should give consideration to eliminating the unnecessary cost of storing the Individual Title IV-E payment records in paper form.

� The term “individual Title IV-E payment records” is used in this memo to describe records of individual payments made with Title IV-E funds.  It does not pertain to periodic/annual summary reports of payments, or any other documents related to Title IV-E funds.     


� The state guidelines require an eight (8) year retention period for all periodic and summary financial reports related to state and federal grants administered by state agencies.   
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