
[image: image1.jpg]


Indian Child Welfare Act                Compliance Desk Aid

For Kentucky Child Welfare Workers

The Indian Child Welfare Act (ICWA) became law (25 U.S.C. 1901) in 1978.  Compliance with this act is mandatory.  

Steps to Improve Compliance: 

· Identify Native American nation/tribe 

· Provide tribal notification

· Engage tribe in service plan development

· Follow placement preferences

Who is an Indian Child?

25 U.S.C. 1903 of the Indian Child Welfare Act:

Indian child shall mean any unmarried person who:  

· Is under the age of 18; or 

· Is under the age of 21, entered foster care prior to his/her 18th birthday, who remains in foster care, and who: 

· Is a member of an Indian nation/tribe; or 

· Is eligible for membership in an Indian nation/tribe; or

· Is the biological child of a member of an Indian nation/tribe and is residing on, or is domiciled within an Indian reservation.  

What Does Tribal Enrollment Mean? 

· Tribal rolls are the official record of legal status for Native American people. 

· Being on the tribal rolls of a Native American nation/tribe is equivalent to citizenship in that nation/tribe. 

· Every tribal government determines its own rules of enrollment criteria. 

· The United States government maintains the tribal rolls through a cooperative arrangement with each Native American tribe.  

How Do I know if a Child is Eligible for Tribal Membership? 

· Ask the child’s family if they are aware of any tribal affiliation. 

· Find out if a parent or grandparent has a tribal enrollment card. 

· Develop a family tree indicating the mother’s and grandmother’s maiden names and the names of the father and paternal grandparents. 

· Call the tribal office directly.  

Facts:  

· There are no federally recognized tribes in Kentucky. 

· There are over 500 Federally recognized tribes in the U.S.

· There are two state recognized tribes in Kentucky, the Southern Cherokee Nation of Kentucky and the Ridgetop Shawnee.  

· The early Cherokee tribes claimed land in south eastern Kentucky, but there is no history of a permanent Cherokee settlement in the state.  Cherokee remains have been traced to the upper course of the Cumberland.  

· In early times the Shawnee were more prevalent in Kentucky, but maintained few villages in the state.  More permanent settlements were established around Nashville.  For a short time one Shawnee town was located near Lexington.  
· The Cabinet for Health and Family Services, Department for Community Based Services maintains a list of tribal contacts to assist you.  For information regarding this please call (502) 564-2147.  

· If you are unclear about your responsibility, please immediately contact:

Cabinet for Health and Family Services

     275 East Main Street, 3 E-D

      Frankfort, KY 40601

Notification Requirements: 

 The Department for Community Based Services, in any child custody proceeding initiated by the department is required to notify the child’s parent or Indian custodian and the child’s Indian nation/tribe, by registered mail, of the pending proceeding and of their right to intervention.
   *Note:  Because the ICWA notification requirements apply to “Involuntary Proceedings,” Article 7 cases are included.  

Tribal Notification Procedures: 

If a parent claims they have Native American heritage, but are unable to name a specific tribe, the department must send a letter to the Bureau of Indian Affairs (BIA) to document diligent efforts to identify the tribe.  If a tribe is identified, the BIA completes a search and provides the results, in writing, to the department to determine the next steps.  

If a parent claims affiliation with a specific tribe, to document search efforts, the BIA and tribe must be notified in writing through registered mail.  Sample letters are available to workers to guide this process.  If assistance is needed contact central office ICWA contact at (502) 564-2147.  

The contents of the notification of the child custody proceeding must include all of the following information: 

· The child’s name, date of birth and place of birth;
· The child’s tribal affiliation, if known;
· The names of the child’s parents, places of birth of the child’s parents, the child’s mother’s maiden name; 

· A copy of the petition filed with the court; 

· A statement of the rights of the biological parents/custodians to intervene in the proceedings;
· A statement of right under federal law to court appointed counsel; and
· The location, mailing address and telephone number of the court.  

Qualified Expert Witness: (25 U.S.C. 1912)
This section states that the testimony of a qualified expert witness is required in any foster care placement and in any proceeding for the termination of parental rights.  This witness is defined as a person who is qualified to speak on whether continued custody by the parents of an Indian child or an Indian custodian is likely to result in serious physical or emotional injury to the child.  

Foster Care Placement Preferences: (25 U.S.C. 1911)

An authorized agency providing foster care to an Indian child in the absence of good cause to the contrary is required to place the child with:

· First-a member of the child’s extended family;

· Second-a foster home certified, approved or specified by the Indian child’s nation/tribe and approved by the appropriate social services district; 

· Third-an Indian foster home certified or approved by an authorized agency to provide foster care services; or 

· Fourth-an institution for children approved by an Indian tribe or operated by an Indian organization which has a program to meet the needs of the child. 

Note:  The nation/tribe may establish a different order of preference by tribal resolution. 

Adoption Placement Preferences: (25 U.S.C. 1915)
This section establishes a required order of preference in an adoptive placement of an Indian child.  An authorized agency providing adoption services to an Indian child is required, in the absence of good cause to the contrary, to place the child with:

· First-a member of the child’s extended family; 

· Second-other members of the child’s Indian nation/tribe; 

· Third-other Indian families. 
Note:  The nation/tribe may establish a different order of preference by tribal resolution. 
Indian Child Welfare Process
Maintaining Cultural Connections (Link to NICWA)


Intake





Identified as Native American child





Follow Normal State Process





Notification





Tribal Court Declines Transfer





Tribal Court Accepts Transfer





Termination of Parental Rights


(See qualified expert witness on pg. 2 and 3)





Tribe Assumes Case Management





Tribe monitors case in court





Foster Care Placement Preferences:


1. Child’s Extended Family


2. Tribal Foster Home


3. Native American Foster Home





Adoption by:  


1. Child’s Extended Family


2. Other Members of Child’s Tribe/Nation


3. Other Native American Family





Returned to Parents









