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Protocol for Making Health Care

Decisions Involving

  Withholding of Life Prolonging Treatment

And

Artificially Provided Nutrition Hydration

Guardianship Clients Without Advance Directives

(1)
Given authority to make health care decisions on behalf of an individual by HB 311, authorization for withholding or withdrawing life-prolonging treatment may be considered by the Guardianship Agent only when a client has been diagnosed by the attending physician and one (1) other physician, on clinical examination, as having:

(a)
A terminal condition; or
(b)
Is permanently unconscious.

(2)
Given authority to make health care decisions on behalf of an individual by HB 311, authorization for withholding or withdrawing artificially provided nutrition and hydration may be considered by the Guardianship Agent only when a client has been diagnosed by the attending physician and one (1) other physician, on clinical examination as having:

(a)
A terminal condition; or

(b)
Is permanently unconscious.

In addition, one of the following circumstances must be present:

        *
When inevitable death is imminent, which for these purposes shall mean when death is expected to a reasonable degree of medical probability, within a few days; or  

        *
When the provision of artificial nutrition cannot be physically assimilated by a client; or

        * When the burden of the provision of artificial nutrition and hydration itself shall outweigh its benefit.

Even in the exceptions listed in paragraph (1), (2), and (3), artificially provided nutrition and hydration shall not be withheld or withdrawn if it is needed for comfort or the relief of pain.  This need shall be certified by two physicians.  Refer to paragraph (1)

(3)
Notwithstanding the provisions of (1) and (2) above, life prolonging treatment and artificially provided nutrition and hydration shall be provided to a pregnant client unless, to a reasonable degree of medical probability, as certified on the client’s medical chart by the attending physician and one (1) other physician, on clinical examination, these procedures will not maintain the client in a way to permit the continuing development and live birth of her unborn child, will be harmful to the client; or prolong severe pain which cannot be alleviated by medication. 

(4)
Discussion of withholding or withdrawing life prolonging treatment or artificially provided nutrition and hydration may be initiated with Guardianship staff by the attending physician, family members, or any other interested party.

(5) When Guardianship staff are advised by the client’s attending physician and one (1) other physician who has examined the client that the client has a terminal condition or is permanently unconscious and said physicians recommend that life- prolonging treatment be withheld or withdrawn or recommend that artificially provided nutrition and hydration be withheld or withdrawn, Guardianship staff shall require that said physicians submit their recommendations in writing and include a description of the client’s current medical condition and the client’s prognosis if the life-prolonging treatment or artificial nutrition and hydration continues to be  administered.    

At this time, Guardianship staff may request a review and a recommendation by the Guardianship Health Care Advisory Committee.  If unresolved issues exist after review by the Health Care Advisory Committee, the Guardianship staff may also request a review by the hospital ethics committee.

(6)
When a terminal condition exists or when a ward is in a permanent vegetative state one or more of the professional nurse consultants in the Division of Protection and Permanency may serve as the Committee.  In any instance when one or more of the nurses, in their professional opinion, believe there are unresolved issues not encompassed in the protocol they will poll the other available members of the Health Care Advisory Committee.

(7)
Guardianship staff shall be responsible for documenting ongoing discussions pertaining to withholding or withdrawing life-prolonging treatment or artificially provided nutrition and hydration in the client’s file maintained by Guardianship staff. Documentation of these discussions shall include:

(a)
The person with whom the discussion was held

(b)
The date and time of each discussion

(c)
The content of each discussion

(8)
When a client has not executed an Advance Directive, Guardianship staff, pursuant to HB 311, shall decide whether it is in the client’s best interests to have the life-prolonging treatment or artificially provided nutrition and hydration withheld or withdrawn.  Factors that may be considered in making a best interest determination include:

(a)
Evidence of the client’s wishes, values, feelings, beliefs or views regarding having his/her life prolonged by artificial means as expressed while the client still possessed decisional capacity.  The evidence considered shall include, but not be limited to:

(b)
Oral statements the client may have made when eighteen (18) years of age or older and still possessing decisional capacity, to family members, friends, health care providers or others;

(c)
Written directives;

(d)
Reactions the client voiced regarding particular types of medical treatment;

(e)
Religious beliefs and the tenets of that religion;

(f)
The client’s consistent pattern of conduct with respect to prior decisions about his/her own medical care;

(g)
The wishes of the client’s family regarding the withholding or withdrawal of this treatment or sustenance for the client;

(h)
The chances of mental recovery;

(i)
The chances of physical recovery;

(j)
The recommendation, if any, of a bioethics or institutional ethics committee or a health care facility where the client may be a patient or resident;

(k)
The likelihood of physical, psychological or emotional injury (including humiliation, dependence, and loss of dignity) as a result of providing or not providing this treatment or sustenance;

(l)
The likelihood and duration of survival without treatment;

(m)      The physical effects of prolonged treatment; including side effects;

(n)
The benefits of continued life with and without treatment;

(o)
The motives, if ascertainable, of those supporting withdrawal;

(p)
Any other factors bearing on the best interests of the client;

(q)
In addition to considering the factors enumerated in (a) through (p) in determining the client’s best interests, in the case of the provision of artificial nutrition and hydration, authorization to withhold or withdraw, shall only be given if one of the circumstances enumerated in paragraph (1), (2), or (3) is present.

(9)
When considering the factors enumerated in paragraph (8) Guardianship staff must assess these factors from the standpoint of the client and shall not substitute his or her own view of the quality of life of the client.

(10)
The Department for Community Based Services shall determine who will participate in making decisions discussed in this policy.  The Office of Counsel will review relevant materials and advise as to whether such a decision can be defended and provide other advice as necessary.

Guardianship Clients With Advance Directives

(1)
When the Cabinet has been appointed by a State District Court as guardian or limited guardian of a client with the authority to make health care decisions, and it determined that said client has an advance directive that does not include a health care surrogate designation, Guardianship staff shall honor said directive and ensure that the client obtains health care or health services from a health care facility or health care provider that will honor said directive.

(2)
When the Cabinet has been appointed by a State District Court as guardian or limited guardian of a client with the authority to make health care decisions and it is determined that the client has an advance directive that include a health care surrogate designation, Guardianship staff may seek advice from Cabinet legal counsel regarding the procedure to be followed both in notifying the appointing court of the existence of the surrogate designation and in obtaining the court’s authorization permitting the Cabinet to resign as the entity responsible for making health care decisions for the client.  
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